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After decades of ruthless exploitation of the Chinese
environment, the relatively lax People’s Republic of
China Environmental Protection Law (EPL) was compre-
hensively revised in January 2015. The reform brought
several changes, significantly strengthening the legal
basis for environmental protection. Due to a stricter
enforcement and increase of inspection activities by
the Chinese authorities, managements of companies,
in particular those handling potentially dangerous
substances, are well advised to be aware of neces-
sary approvals/licenses, comply with the respective
content and implement required internal organization
measures — for the benefit of the company but also to
minimize the risk of personal liability. This article aims
to give a brief overview over the recent legal changes,
most essential permits and internal organization re-
quirements.

Recent legal changes and practical enforcement

One of the primary amendments of the revision of
the EPL relates to the tightening of sanctions for cer-
tain environmental violations. Under the revised EPL,
authorities are enabled to impose higher penalties on
a recurring daily basis, thereby significantly increasing
pressure on non-compliant companies. Moreover, a
short-time detention of up to 15 days against respon-
sible management staff was introduced as a new form
of sanction. Besides stricter sanctions, the revised law
further requires the implementation of certain internal
organization requirements.

In addition to the requirement to establish an Envi-
ronment Responsibility System the law now expressly
stipulates the obligation of enterprises to implement
Emergency Response Plans as a precaution against en-
vironmental accidents. Public participation measures
were also strengthened, in particular through the ex-
tended applicability of class actions to a wider circle of
environmental organizations. Although the number of

ZEXPEAME L FRIRSRSFAAR  RAEXE
EY (PEARFMERZRIFE) ( "MRX" )E
2015F—RLmEEN]. MERRT—EZM, BEM
38 T IMBIRIPROIE RIS,

AT HEABE NI RIRENIGEERIEMN, &
WATNEREE , THEIREGEEERRYRNAR
8, THROERHUE/FE, BFEXIASHIEE
KREIRERERIENE — NABRIFE , BB PARE
RN PERIR . AN EEKIEHRNERTW. EE
VFRTAIABR AR ER M — A E A,

ITHARY AR HNSER AT

IMRZETHN— N EEBETRMELIRREET
NEFERHE. RIBEITRRIMRIEL, SBE%E
SERLELUESRITIR, NI AFFEEREI
AKIEIES. 5, ERHERI—FFAZZC, SIAT
MRAFHNEERARKIXISKAIBE, BRT EFERY
HIRFEIE 2T ERYARERE ST — L RERAR

Plant inspections by Chinese authorities sharply increased after the
explosion in Tianjin in August 2015
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class actions until now can be considered rather low,
this measure has strong potential to create pressure on
polluting enterprises.

Regarding the enforcement of the revised EPL, there
has been a noticeable increase compared to the rather
lax enforcement of environmental regulations in the
past. The enormous explosion at a container storage
site in the port of Tianjin in August 2015, which was
caused by the improper storage of highly dangerous
chemicals and lead to over 170 casualties, further trig-
gered a rapid increase of plant inspections across the
country. The investigations carried out in the aftermath
of the accident can be seen as a good example on how
a company’s management might be subject to investi-
gations and held responsible for violations of environ-
mental regulations.

In Tianjin the whole management was taken into cus-
tody and subject to investigations few days after the
explosion. It turned out that the company severely vi-
olated storage regulations, had operated without the
required licenses in the past and had no effective emer-
gency response system in place. Although the Tianjin
accident is of exceptional scale and the investigation
was closely followed by the public, it is normal practice
that the management of a company will be the prior
subject of investigations in the event that environmen-
tal regulations are breached — or in worst cases — ac-
cidents incurred.

Licenses and approvals for production companies

Setting up a production site in China requires various
registrations and approvals of different authorities. Be-
sides the documents described in the following, further
documents might be necessary, depending on the indi-
vidual business scope.

One of the most relevant approvals, necessary for all
construction projects in China, is the approval of the
Environmental Impact Assessment (EIA). Construction
projects in this regard relate to any erection, modifica-
tion or renovation of any building. During the EIA the
environmental impact of the construction and future
operation of the project on the surrounding environ-
ment is assessed.

In this regard it is analyzed, whether intended projects
comply with applicable environmental laws and emis-
sion standards/volumes as well as whether the installa-
tion of sufficient precaution measures is intended. The
exact scope of the EIA depends on the expected en-
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Prior to starting production in China, various approvals and licenses of
different authorities are required
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vironmental impact. Whereas for small scale projects
with very low emissions the registration of a mere EIA
assessment form is sufficient, large scale projects with
high emission output generally require the creation of
a comprehensive EIA report by a specially licensed in-
stitution.

Concerning the competent authority for submission of
the EIA-Forms or Reports, the provincial governments
or local Environmental Protection Bureaus are respon-
sible, unless certain investment limits are exceeded
which start at USD 50 million. Due to the fact that sub-
stantial changes in the manufacturing process might
require a new environmental assessment, it should be
ensured on a continuous basis that the actual business
operations are in line with the activities stated and ap-
proved in the EIA.

Oftentimes neglected by the local authorities as well
as respective companies is the issuance of a Project
Completion Approval. Prior to the start of business op-
eration, the competent Environmental Protection Bu-
reaus shall perform the acceptance of the respective
facility by inspecting submitted documentation as well
as factual circumstances. The application for “Approval
Inspection” shall generally be submitted within three
months after trial operations. The scope of the inspec-
tion includes the functionality of environmental protec-
tion measures and monitoring systems, the successful
conduction of the Environmental Impact Assessment,
the feasibility of emission volume limits as well as the
full remediation of environmental damages incurred
during the constructing process. Regarding necessary
supporting documents to be submitted for the Ap-
proval Inspection, the required scope depends on the
scope of the Environmental Impact Assessment. Usu-
ally a form or report has to be prepared by a licensed
Environmental Monitoring Institution. Due to the fact
that the exact requirements and procedures in this re-
gard vary throughout the different provinces, clarifica-
tion with the competent authorities is strongly advised.

Of particular importance prior to the start of business
operation is an inquiry with the local authorities re-
garding the issuance of a Pollution Discharge Permit.
Pollution Discharge Permits stipulate the specific types
of pollutants emitted by a respective enterprise as
well as the corresponding emission limits. The permits
thereby serve as an allocation instrument of the com-
petent authorities for specific pollutants and limit the
total emission in certain regions. Generally, the obtain-
ment of such permits is required for all companies that
emit pollutants prior to the start of business operation.
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Especially in provinces with “chronic” water or air pollution special
attention should be applied to a Pollution Discharge Permit
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Nevertheless, in practice the content and extent of the
licenses varies across the different regions in China.
Against this background it is important to inquire with
the competent authorities whether such permits are is-
sued and if sufficient emission quota is available for the
intended production activities. Especially in provinces
with “chronic” water or air pollution, e. g. Beijing and
Hebei-Province, special attention should be applied in
this regard.

Internal organization requirements

The revised EPL requires companies that discharge pol-
lutants to implement an Environmental Protection Re-
sponsibility System. Such companies have to stipulate a
responsible person in charge of environmental related
issues. Although the law does not contain many details
as to the qualifications of the responsible person or spe-
cific duties, it is recommended to appoint a person with
relevant background for this position that is involved in
the continuous supervision of the production activities.

Moreover, such person should ideally be employed on
site, so he/she is able to react to any irregularities in
the production process and is also available as a point
of contact for the authorities if inspections are carried
out. The responsibilities of the person in charge should
be clearly documented as well as any activities such as
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Companies using or storing hazardous chemicals should in particular ensure to comply with internal organization requirements
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regular assessments of the environmental protection
equipment, maintenance of such equipment etc. Fail-
ures in appointing a capable person or to monitor that
person may result in personal liabilities of his/her su-
periors up to the legal representative of that company.

Additionally, according to the revised EPL and further
specified by administrative measures, enterprises that
handle or store dangerous chemicals or for any other
reason carry the risk of potential environmental acci-
dents, are required to formulate and file Emergency
Response Plans with the competent Environmental
Protection Bureau. Regarding the content of Emer-
gency Response Plans, the law requires to stipulate im-
mediate counter measures to be taken in the event of
an emergency situation. In order to determine which
measures are suitable, the individual circumstances of
each case need to be closely analyzed.

In this regard aspects such as the used production ma-
terials, the internal production layout and the kind of
surrounding environment need to be taken into ac-
count. In addition to counter measures, the law also re-
quires to stipulate how affected residents and entities
in close proximity to the company’s premises as well as
the relevant authorities shall be informed. Moreover,
the internal organization for emergency cases, such as
assignment of responsibilities, appointment of contact
persons and stipulation of reporting lines have to be
codified. To facilitate the cooperation with the authori-
ties in emergency situations, the Emergency response
Plan should furthermore be aligned to the respective
Emergency Response Plans of the local authorities.

Conclusion

After the revision of the Environmental Protection
Law of the People’s Republic of China and a noticeable
improvement of enforcement activities, companies
are strongly advised to comply with relevant regula-
tions. Although the environmental standards applied
by many foreign invested enterprises are often above
the average standard, it is nevertheless recommended
to regularly assess, whether business operations are
still in line with the obtained approvals/licenses and if
the respective internal organization requirements are
met. Both aspects can become particular important in
the event of environmental accidents. The more it can
be proved in such situations that operations complied
with relevant regulations and that coordinated emer-
gency measures were taken to reduce environmental
damage, the better the chances to mitigate sanctions.
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Enterprises that carry the risk of potential environmental accidents are
required to formulate and file Emergency Response Plans
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