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Latest News on law, tax and business in China
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New Regulations on Withholding
Tax of Non-Resident Taxpayer

Vivian Yao, Rddl & Partner Shanghai, China

On October 27, 2017, the China State Administration of Taxa-
tion (“SAT") published the Announcement on Matters Con-
cerning Withholding at Source of Income Tax of Non-resident
Enterprises (Guoshui [2017] No. 37, hereafter referred to as
the Announcement). With the aim of lessening the burden of
taxpayers and streamlining taxation procedures, the An-
nouncement has made clear and adjusted a number of prob-
lems regarding source-based income tax withholding of non-
resident enterprises. The Announcement will take effect from
December 1, 2017.

In general, the outbound remittance from Chinese resident
enterprises to non-resident enterprises derives from two types
of incomes, namely active income and passive income. The
outbound remittance of active income is defined as the remit-
tance under the category of “service trade”; meanwhile, the
outbound remittance of passive income under the category of
“withholding at source” mainly includes the incomes derived
from dividends, interests, royalties, asset transfer income etc.
It is to note that the Announcement only covers the policies
regarding “withholding at source” items, while the category
of “service trade” is not impacted.

The highlights of the Announcement:
Cancellation of contract filing obligation

The contract filing has always been a required step during the
procedure of source-based income tax withholding of non-
resident enterprises. Previously, it was regulated that the
withholding agent should complete contract filing at the
competent tax authority within 30 days of the signing of con-
tract, if the contract is related to source-based withholding. In
the Announcement, this obligation is cancelled, along with
the regulation that tax withholding settlements for contracts



China Newsflash

M . HEETCRER LIPS, RN N B X
5

WHTATE, (o) JEA KRS B2 5 5500 H X432
fFo BT LB IR INT,  J R 55 52 55 T H 0 SRS A
FIULA =2 B R il & R F I, A R 5 55K
SRATHE o

B 55 R AR TR

(i) HEHE LT ISR . Z0R TSt i ah sl 55
FAEI TR o RS AR B RLE A T Al i A e R A
A BEB R  ZLRISEARL AR VEBEBE R, RLAZ AR R 7 B
JUE R HIE NI S A2 H . (Ad) hllE
SE» TNGHLET R AN LA HAE 23 Bl tE H 9B X
5 H, MEONBE . MR VI BT SRS 2 H
KRR T BN I -

HUFEE, (af) RE T EINMSGZHE 7 H
P T R S5 LR B AR A R S AT B O R E X sk
B, SSS NGB A R B kg 2
H 7 HWHEER 7 Seprsif ik Rafz 0 7 H
Wo FECMERIZIBLSC B, i T4 o ook e 1 H 394
A5 SRRSO H A ZE L, JRUSE RGBT S35 A A I
MRAESEBRERAE P SAT . TE (A5 SEi)E, 0
S5 NAT AT 5 Br 73 e A s AR Bisk, AT & Sk
Py, AT 9B N AT 9 55

BRI PR LEFT B A SR

BEXT ARG AL PR, (i) WIS 22 BUE B 5
SES il P 2 A TR, 8 411 w1 A A
AR X B A, FE T LAITER

Bt AR B Ak R I G T S M s, 3
3 SIS R AT S AN i [ 3 B A, Sl HE
AFRIF HIFTAFENEL, DA T IR NI B i

BTN S 5 AR BAT L35 i iy Ah B ik

MR AERTHE RIS ARIBATINSESSS, Ak
Jii RN LT85 355 N SAT BB R SO A 2 H

Rodl & Partner

November 2017

involving multiple payments should be completed within 15
days prior to making the last payment. This measure will
undoubtedly simplify the taxation process and at the same
time ease the compliance burden on taxpayers.

As mentioned above, the Announcement does not impact
the category of “service trade”. Therefore, the contract filing
obligation still applies for such procedures as outbound re-
mittance for service trade and application for double tax
treaty benefit.

Change of tax obligation occurrence point

The Announcement has redefined the tax obligation occur-
rence point for dividends income. According to previous
regulations, when Chinese resident enterprises pay returns on
equity investment to non-resident enterprises such as divi-
dends, the tax obligation occurrence point should be the date
when the distributions of profits are decided. In the An-
nouncement, it is stipulated that tax obligation occurrence
point is changed to when the dividends are actually paid,
improving the cash flow status of the taxpayers to a signifi-
cant extent.

Meanwhile, the Announcement has reserved the regulation
that the declaration and payment of tax amount should be
completed within 7 days from the occurrence of tax obliga-
tion. This means that the tax payment obligation has been
delayed from “within 7 days of the decision to distribute
profits” to “within 7 days of the actual payment of the divi-
dends”. In practice, the previous tax obligation occurrence
point is difficult to implement, as the date of the decision to
distribute profits is usually not close to the date of actual
payment. After the implementation of the Announcement,
withholding agent is allowed to pay taxes after the actual
payment of the dividends, which is more commercially ac-
ceptable and in favor of the performance of tax obligation.

Clarification on regulations concerning asset transfer

The Announcement has reiterated that balance-based meth-
od is applicable for the taxation of income from asset trans-
fer. Meanwhile, in the context of selling part of the shares
that were purchased through several separate transactions,
the costs that correspond to the sold part of the shares
should be calculated and deducted from the transfer income.

In terms of the income from asset transfer obtained by non-
resident enterprise by installment, the installed income can at
first be regarded as the recovery of investment costs. Only
the part that exceeds investment costs is subject to income
tax, which helps to relieve the taxpayers’ burden on cash
flow.

Adjustment on measures against withholding agents’
failure to perform tax obligation

According to previous regulations, if a withholding agent fails
to perform its withholding obligation, the non-resident tax-
payer must pay income tax by itself within 7 days from the
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withholding agent’s payment date or the due date for the
payment, otherwise an overdue payment will be applicable.
The Announcement has cancelled the time limit and state
that tax authorities may order non-resident taxpayers to pay
taxes within a deadline, or it can actively pay taxes by itself.
Provided that a non-resident taxpayer has already paid taxes
prior to the tax authority’s intervention, the tax obligation will
be deemed to have been fulfilled and no overdue payment
liability will emerge. Apparently, this policy change has taken
into account the non-resident taxpayers’ obstacles and leaves
more room for them to pay taxes.

Confirmation on the rules for foreign currency conver-
sion

In practice, the taxation issues regarding contracts signed in
foreign currency have always been controversial. Local tax
authorities also have different interpretations. The An-
nouncement has made clear that the withholding agents
should calculate the taxable income of non-resident enter-
prises and convert it into CNY on the basis of the central
parity rate on the date of tax obligation occurrence. In the
case of non-resident taxpayer's self-declaration and tax au-
thority setting deadline for tax payment, applicable exchange
rates have also been regulated respectively.

Our Observation

The policies in the Announcement are basically in line with
the trend among Chinese tax authorities to streamline admin-
istration and delegate authority, simplify taxation process and
reduce the burdens on taxpayers. Specifically, it has signifi-
cantly relieved the withholding agents’ and non-resident
taxpayers’ compliance burdens when they are faced with
source-based income tax withholding, while also made ex-
plicit some controversial problems in practice. Nevertheless,
there are some points that worth noticing in the Announce-
ment:

The Announcement only applies for source-based in-
come tax withholding of non-resident taxpayers. It does
not impact other forms of outbound remittance, such as
the one under the category of “service trade”,;

As the source-based income tax withholding is mainly
conducted online, the policy change will certainly lead
to the change of online operation. It is still to be ob-
served how the change will take place;

Not all the stipulated terms are applicable for the in-
comes that have been obtained before the implementa-
tion of the Announcement. The applicable ones include:
tax obligation occurrence point for dividends distribu-
tion, measures against the withholding agents’ failure to
fulfill tax obligations, asset transfer income by install-
ment;

The Announcement does not cover the situation where
the source-based income tax withholding is eligible for
tax benefits stipulated in double tax agreement. There-
fore, when the application for treaty benefits is required,
prevailing regulations should still be abided by.



Rodl & Partner
Chiﬂa NeWSﬂaSh November 2017

(AE) BRATE T T AECRIER, HMKARFE  The Announcement has offered enterprises conveniences.
HWARHENE. RATENATHIAEIT L2 EAFETRE  However, some uncertainties still exist. We suggest that the
HHTAE R A E R R S T, e EEst T enterprises carefully assess whether source-based income tax
B S B I 5, LR A7 A R T S A SR R withholding issues would occur as well as the timing of oper-

e e \ L, ation in order to take advantage of the new policies more
A Jeh, R (a i) BT A E AP B 4754 efficiently. Nevertheless, although the Announcement has

RGN TR AL 1A, (RO AR EEEEISANBL  relaxed the time limit for non-resident enterprises to conduct
A& Y TR p E RO, DURIEBAT S X 45, self-declaration and to pay taxes under tax authorities’ in-

struction, it serves as an indication that non-resident taxpay-
ers should pay more attention to Chinese taxation laws in
order to fulfill compliance obligations.
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