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New Measures to Boost the
Foreign Investment

Vivian Yao / Frances Gu,
Rodl & Partner Shanghai, China

Recently, China published Circular of the State Council
on Several Measures to Boost the Growth of Foreign
Investment (Guo Fa [2017] No. 39, referred to herein-
after as the “Circular”), issuing general guidelines on
further encouraging foreign investment in China. It is
expected that the Circular can promote the growth of
foreign investment and improve the quality of foreign
capital utilization by implementing more supporting
policies. The major measures included in the Circular
are summarized as follows:

Reduction of foreign capital restrictions

The Circular demands the further implementation of
the negative list administrative system for foreign in-
vestment. Market access is also required to be ex-
panded in order to allow foreign capital to enter into
more industries. The expanded industries include the
manufacturing of new-energy vehicles, banking, secu-
rities, insurance, etc. This suggests that China aims to
loosen the restrictions on the business sectors which
allow the foreign enterprises to operate, and at the
same time to enhance the standardization manage-
ment of foreign investment.

Fiscal and taxation supporting policies

The Circular suggests the implementation of various
fiscal and taxation beneficiary policies. Firstly, the prof-
its obtained by foreign investors from resident enter-
prises in China and directly reinvested in encouraged
investment projects will be entitled to the tax deferral
policy and accordingly be exempted temporarily from
withholding tax obligations. At present, foreign inves-
tors are subject to a 10% withholding tax when they
receive dividends from Chinese enterprises, provided
that no double taxation agreement benefits can be
applied, even the dividends are used for the re-
investment in China. It can be expected that the tax
deferral policy will undoubtedly significantly ease the
tax burden of foreign enterprises and also improve
their cash liquidity utilization, motivating foreign en-
terprises to leave profits in China in a longer term.

In addition, the Circular also covers other supporting
policies, including promoting preferential enterprise
income tax policies designed for technically advanced
service enterprises that are located in demonstration
cities featuring service outsourcing to the whole coun-
try, encouraging multinational companies to establish
regional headquarters in China, directing foreign capi-
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tal to western and northeastern China, and encourag-
ing overseas investment of Chinese enterprises. These
policies aim to direct foreign capital into the advanced
service sectors with more added values as well as eco-
nomically less developed areas, thus promoting the
development of service industry and regional econo-
my.

Cross-border mobility of talents

The Circular clearly states that in 2018, the administra-
tive regulations for foreigners working in China will be
announced to standardize the system of granting work
permits to foreign talents. Meanwhile, in the second
half of 2017, implementing rules on the visas issued to
foreign talents will be published in an attempt to ex-
tend the valid period of their visa. As an important
part of attracting foreign capital, the management on
talent acquisition in China is not very regulated. This
time, the Circular states clearly the schedule of the
reform, indicating the State Council’s determination to
improve existing problems as soon as possible to re-
move the barriers of attracting foreign capital.

Our Conclusion

In summary, the release of the Circular signals the
further opening-up of Chinese economy to the world.
Also, it suggests China’s continuing huge demand for
the foreign capital. In terms of the content, the Circu-
lar mainly covers three aspects. The first is increasing
the support for foreign capital, which is mainly reflect-
ed in various fiscal and tax beneficiary policies. The
second is directing foreign capital to invest in targeted
sectors and areas to accelerate China’s industrial trans-
form and regional development. The third is improving
foreign investment circumstances by improving laws
and regulations.

For foreign enterprises, the Circular is no doubt good
news. It is to be noted that the Circular serves more as
a guideline, while the detailed policy implementations
are still to be made by the relevant department in-
charge. As for the taxation on the dividends income,
the tax deferral policy is only applicable if the profits
obtained by foreign enterprises are directly reinvested
in encouraged projects. However, the definition of
encouraged projects is yet to be determined. Also,
some practical problems, such as when should the
deferred withholding tax be paid in the future, wheth-
er it could enjoy the treaty benefit published later
when actually being taxed, and whether the retained
earnings generated before the issuance of the Circular
are entitled to the policy, are still not clearly explained.
Therefore, foreign enterprises are suggested to wait till
the detailed implementation rules are issued to make
self-assessment on if they are applicable to the poten-
tial beneficiary policies based on current situations and
evaluate the necessity of adjusting investment strategy
in China in the future.
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Scope of R&D Expenses for
Super-deduction Further
Clarified

Monica Chen, Rodl & Partner Shanghai, China

As a tax incentive for research and development
("R&D") activities by Chinese enterprises, qualified
R&D expenses incurred during a tax year can enjoy
50% super deduction from the taxable income of
Chinese corporate income tax (“CIT"). In practice,
different tax authorities may have different under-
standings on the scope of qualified R&D expenses for
super deduction. In November 2017, Chinese SAT
released Public Notice No. 40 (“Circular 40") to further
make the scope clear.

Circular 40 enlarged the scope of qualified R&D per-
sonnel costs, which include social security costs, share-
based incentive costs and costs incurred for dispatched
labor involved, under which circumstances the enter-
prise may pay the labor costs to the dispatching com-
pany and does not need to make direct salary pay-
ments to the dispatched labor.

For enterprises who have products produced during
the R&D activities and sell them out in future tax years,
Circular 40 has made clear that only the material costs
should be used to write down the qualified expenses,
and the writing down can be made in the tax year
when the products are sold out instead of making
retroactive adjustments, out of easy practice consider-
ation.

Encouraged industries such as IT, machinery, vehicle
and biological medicine manufacturing can enjoy ac-
celerated depreciation of fixed assets for CIT calcula-
tion, which resulted in the fact that the tax-deductible
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depreciation expenses differ from the accounting de-
preciation expenses, between which the lower one
used to be stipulated as the base of super-deduction
calculation. Circular 40 eliminated such comparison
but simply stipulated the super-deduction is based on
the tax-deductible expense, i.e. the accelerated depre-
ciation expenses, without considering the accounting
treatments. The same applies to the amortization of
intangible assets as well.

Circular 40 also specified the scope of other relevant
expenses that should not exceed 10% of the total
qualified R&D expenses, which include expenses of
books, translation, insurances, evaluation and intellec-
tual property registration, etc. In particular, the sup-
plementary pension and medical insurances as well as
staff welfare are included.

Other miscellaneous issues are also made clear. Out of
encouragement purpose rather than result-oriented,
R&D expenses incurred for failed projects are also
qualified for super-deduction. For outsourced R&D
activities, it is stipulated the calculation base should be
the total payment made by the consigner, and the
consignee should prepare the list of total expenses
incurred while shall not enjoy super-deduction in any
case.

Circular 40 applies to annual CIT settlement starting
from 2017. Enterprises may also enjoy retroactive
super-deduction where applicable.

Our View

Circular 40 has in general enlarged the scope of quali-
fied R&D expenses for super-deduction and provided
easier tax practices at the same time. Nevertheless,
there are still documentation requirements which are
suggested to be noticed by enterprises. For example,
when employees or use of assets are involved in both
R&D and non-R&D activities, detailed records of work-
ing hours should be precisely made, and allocate the
costs and expenses between R&D and non-R&D activi-
ties reasonably. Otherwise all the related expenses may
not be included in the base of super-deduction calcu-
lation.
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Major Reform of Chinese
Outbound Investments

Jiawei Wang, Rodl & Partner Stuttgart, Germany

Given the Chinese government funding strategies -
e.g. "Going-Out” and “One Belt, One Road”
numerous companies nowadays are focusing on for-
eign outbound investments. The demand to establish a
comprehensive management system has therefore
been increased. On the 3rd of November 2017 the
“National Development and Reform Commission”
(hereinafter referred to as “NDRC") has publicly an-
nounced the concept of “Administrative Measures for
Outbound Investment by Enterprises” (hereinafter
referred to as “New Measures”).

Since November 2016, the relevant supervisory author-
ities - at state level - have intensified inspections re-
garding truthfulness and legitimacy of foreign invest-
ments, with the aim to lower risks. In light of this
background, the “NDRC"” has formulated the “New
Measures” and submitted to the State Council. The
“New Measures” intend to provide Chinese investors
with a more public, transparent and also well-thought-
out system, as well as to clarify general consulting and
the introduction to supervision of outbound invest-
ments. By doing so, a decent development of foreign
investments will be supported.

Annulment of the “Road Pass” Systems

“Road Pass” is considered as follows: According to
Article 10 of the “Administrative Measures for the
Verification and Approval and Record-Filing of Out-
bound Investment Projects” (hereinafter referred to as
“NDRC 2014 Rules"”), a so-called “Project-Information-
Report of the NDRC” is to be handed in for invest-
ments exceeding USD 300 million. This requirement is
to be completed before the foreign investors have
practiced their essential activities.

This system was introduced to avoid recklessness from
sides of the Chinese companies when proceeding with
their foreign activities. Simultaneously, the inexperi-
enced Chinese companies will be protected during
their foreign investments projects. Furthermore, this
system should prevent Chinese investors from entering
destructive competitions among one another. Never-
theless, Chinese investors are faced with being in
competition with other companies from other coun-
tries that show interest in the same object of purchase.
However because of the obligation of reporting Chi-
nese companies are disadvantaged by their own legal
in these competitions, especially in bidding proce-
dures.
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According to the New Measures Chinese investors can
be relieved of the reporting obligation in the prelimi-
nary stages of the transaction. The Chinese investor
can now “run on the road" first, and, depending on
the specific situation of the transaction, get a "pass" if
it is necessary at all.

Scope of the “New Measures”

The New Measures has enlarged the scope of the
“NDRC 2014 Rules and find use in the investments of
foreign companies, of whose actual owner consists of
either legal persons or nature persons from China.
Besides the enlargement also involves the transaction,
which is accomplished by an offshore-method to
achieve special purpose and ultimately controlled by
the domestic side.

Relief of the Registration- and Application Proce-
dure

Based on Article 25 of the “NDRC 2014 Rules”, the
Chinese investor is obligated to gather the approval of
the competent authorities, before they “finally” take
on a binding agreement.

To fully adapt a company’s conventions to the interna-
tional M&A market, the “New Measures” adjusted the
regulations accordingly, so that the approval process is
no longer seen as a delaying condition but rather a
completion condition. Thus it is now possible for the
investor to sign a share-purchase-agreement before
obtaining the permission, as long as such investment is
not conducted in a sensitive country/region or involved
with a sensitive industry.

In accordance with the current regulations, for an
application concerning projects that are subject to
approval; the application is to be handed in at the
representative provincial authority, and thereafter
referred to the “NDRC”. However in practice, the
above described referral - in particular the ones mov-
ing forward from the district office - tend to cause
delays in the receipt of approval.

In order to simplify the procedure and accordingly to
shorten the delay as possible the “New Measures”
allow the local company to directly hand the applica-
tion to the “NDRC”. This facilitates the registration
procedure enormously. Accordingly, the period of time
for the receipt of approval is considerably easier to
estimate.

Supervisory Functions of the “NDRC” on the
overall Investment Procedure

The New Measures have altered the regulations - in
regard to the registration for the change of an invest-
ment.
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Such change, which is by the investor foreseeable, has
to be reported to the “NDRC” and the entire proce-
dure of the investment will be supervised by the
“NDRC". According to the “New Measures” the inves-
tor is obligated to lead the registration, if:

B A new investor enters or withdraws, or individual
shares of the respective investor substantially
changes;

B The investment location is altered;

B The extent as well as the content of the invest-
ment has significantly changed;

B The sum of the registered and approved Chinese
investment is altered by more than 20% or USD
100 million.

Our Assessment

Although the “Administrative Measures for Outbound
Investment by Enterprises” has not taken effect yet,
these new regulations present a potential for optimiz-
ing the existing management system with outbound
investments. Hence, according to our assessment the
new regulations offer Chinese investors by the Out-
bound-investment extensive flexibility. At the same
time, it also improves the transaction-performance
efficiency and enhances the competence of the Chi-
nese investors at the international M&A market.
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Compulsory Environmental
Pollution Insurance

Sebastian Wiendieck,
Rodl & Partner Shanghai, China

Introduction

Businesses in China are preparing themselves for the
new environmental tax which will be imposed from 1
January 2018. Besides this new tax, high-polluting
companies have to be prepared to take out insurance
against environmental damages in the near future.
Opinions on a corresponding, publicized draft were
already invited but the resolution still awaits approval
of the Chinese State Council. Under the new regime,
Chinese companies would be obliged to take out in-
surance for certain environmental damages or else
face statutory fines.

Background

According to several sources, reparation of environ-
mental damages accounts for up to three percent of
China’s GDP. In addition, the civil society becomes
more and more aware of environmental issues. In
reaction to these developments, the Chinese govern-
ment holds companies increasingly liable for the dam-
ages that they might have contributed to. In 2013,
some companies were obliged to take out environ-
mental insurance within a pilot project. This project
was introduced on grounds of the so-called Guiding
Opinions on Pilot Scheme for Compulsory Environmen-
tal Pollution Liability Insurance. Two years later, a sug-
gestion to take out such coverage was included in the
new Chinese Environmental Law. Finally, on 9 June
2017, the China insurance Regulatory Commission
(CIRC), together with the Chinese Ministry of Envi-
ronmental Protection (MEP), publicized a draft resolu-
tion that would introduce a compulsory insurance for
environmental damages.

The Draft

According to the so-called Compulsory Environmental
Pollution Insurance Rules — Discussion Paper, Chinese
companies that operate in certain sectors would be
obliged to take out insurance for a number of damag-
es resulting from environmental pollution. Insurers
would not be allowed to reject a respective policy
without compelling reasons.

B Scope
The regulation aims at companies involved in

production that carries a high risk of environmen-
tal pollution. Eight sectors are specified in the
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draft which would include, among others, com-
panies that engage in the extraction of oil and
gas, in the disposal of harmful wastes and in
chemical production. Additionally, the regulation
would apply to companies that were involved in
significant environmental pollution since 2005.

B Obligations

The policies should cover personal injuries and
loss of property of third parties, ecological dam-
ages and costs of emergency service and envi-
ronmental clean-up. Intentional and illegal pollu-
tion are exempted from the policies. The premi-
ums would be standardized and subject to ap-
proval by the CIRC.

The policies should also impose an obligation on
the insured companies to implement measures
for cases of environmental emergencies. The in-
surer, on the other hand, conducts individual en-
vironmental impact assessments and attaches
them to the insurance agreement. The policies
are meant to be renewed annually.

B Registration and Violation

The policies will be filed with the local agency by
the insurer. In case a company does not comply
with the insurance requirements, the competent
authority may impose a fine of RMB 30,000 and
require it to take out appropriate insurance.

Further Developments

The date the regulation enters into force remains un-
clear. However, since the Chinese government puts
ever greater emphasis on the protection of the envi-
ronment, a compulsory environmental insurance is
likely to be introduced in the near future. Affected
companies should not hesitate to enquire about the
available insurance policies. Taking out such insurance
does not necessarily pose a burden to the company. It
might also allow for sufficient hedging against poten-
tial liabilities. Therefore, companies that are involved in
high-risk operations may consider entering into an
appropriate insurance agreement voluntarily. With the
new Chinese Environmental Law of 2015, companies
face increased accountability, irrespective of whether
their production is considered risky. However, appro-
priate environmental insurance policies have also long
been part of the product range of international insur-
ance companies.
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New Developments concern-
ing the Enforcement of For-
eign Judgements in China
after the Decision of the
People's Middle Court in
Wuhan to Recognize a US
Court Judgment and the
Signing of the Hague Choice
of Court Agreement

Sebastian Wiendieck,
Rodl & Partner Shanghai, China

Introduction

In a decision of 30 June 2017, the People’s Middle
Court in Wuhan, comparable to a German district
court, recognized the judgment of a court in the Unit-
ed States. So far, foreign judgements have been de-
clared enforceable in China only in a few instances.
There is no publicized decision that recognizes the
judgement of a German court. How will this handling
be affected by the decision of the court in Wuhan?

The decision

In Liu Li v. Tao Li and Tong Wu, a Californian court
held a default judgement against two Chinese citizens,
which was not enforceable in the United States. At the
request of the injured party the court in Wuhan de-
clared the judgment enforceable in China. The court
reasoned that there was reciprocity between the two
countries, i.e. that China could anticipate US courts to
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recognize and enforce judgments of Chinese courts.
The grounds for this reasoning a Chinese judgment
that had been executed by a Californian court in 2009.

Enforcement of German judgments in China

The enforcement of foreign judgments in China is
subject to Art. 282 of the Chinese Civil Procedure
Code. Enforcement is possible where a bilateral or
multilateral agreement was made with the People's
Republic of China. This is not the case for most coun-
tries, including Germany, but change may come along
as China signs the Hague Choice of Court Agreement.

At the time being, enforcement of foreign judgment
requires reciprocity between the PRC and the country
in which the judgement was made. Reciprocity means
that judgements of Chinese courts are also recognized
and enforced in the other country.

While German scholars disagree whether reciprocity
with China exists, the question has already been ad-
dressed by German courts, which indirectly ruled in
favor of it. On the other hand, no decision that would
support this view has been published in China. On the
contrary, Chinese courts have repeatedly rejected
reciprocity between the two countries. They also re-
fused to acknowledge reciprocity with countries that
apply similar conditions for enforcement as German
law.

Besides reciprocity, enforcement of the foreign judg-
ment must also not conflict with any basic principles or
the sovereignty and security of China or any public
interest. Especially with respect to political economic
interests, this provision allows for a wide range of
interpretations.

Aftermath of the decision

However, the decision of the Middle Court in Wuhan
could be seen as part of a new development towards
the recognition of foreign judgments. In 2015, the
Supreme Chinese Court called upon other instances to
facilitate the establishment of reciprocity in the en-
forcement of foreign judgments. The following year,
the ruling of a court in Singapore was declared en-
forceable by the Nanjing Intermediate Court on
grounds that a Chinese judgment had previously been
recognized in Singapore.

Accordingly, Chinese courts should rule in favor of
reciprocity with Germany, because PRC judgments
have already been recognized by German courts.
However, whether other courts will subscribe to this
new trend remains uncertain, since they are not bound
by the recent decision. And even if they will, the un-
specific ordre-public provision, i.e. the public interest
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of China, bars the establishment of a clear legal situa-
tion.

As to certain disputes, German investors should none-
theless benefit from the signing of the Hague Choice
of Court Agreement by China on 12 September 2017.
Once ratified, Chinese courts will have to recognize
judgments that were made in other party states to the
agreement. The convention applies if the contracting
parties made an exclusive choice of law and the dis-
pute revolves around civil or commercial law matters.
It should be noted that Germany is a party to the
agreement.

Conclusion

Until the Hague Choice of Court Agreement enters
into force, foreign companies should not rely on the
recognition of foreign judgments in China. Therefore,
parties should refrain from including a provision in
their agreement that declares foreign courts as the
competent place of jurisdiction. The downside of re-
solving a dispute in one’s home state is that the deci-
sion might not be enforceable after all. Consequently,
it is more advantageous to include an arbitration
clause that selects a particular arbitration body in con-
tracts. Since China is a party to the so-called New York
Convention, the arbitral award from another member
state is generally enforceable in China.
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Recent Important Regulation
Highlight

The State Council Officially Abolishes Business
Tax

The Chinese State Council has recently issued the Order
No. 691 to abolish the Business Tax and update the VAT
regulations. Scope of VAT levies is improved, taxpayers
under VAT reform are stipulated as VAT taxpayer and
relevant tax rates are specified. Additionally, according
to the reform of streamlining VAT rates, the previous
13% tax rate on sales or import of grain, books, fodder
etc. is reduced to 11%, and the provisions on input tax
deduction and non-deductible input tax are adjusted.

Promoted Implementation of CIT Policy on Tech-
nology Advanced Service Enterprise

The Chinese State Council has decided to expand the
preferential tax treatment in service outsourcing pilot
cities for enterprises engaged in one or more of stipu-
lated outsourcing services with advanced technology
(i.e. IT Outsourcing, Business Process Outsourcing and
Knowledge Process Outsourcing) to national wide.
More enterprises can enjoy the CIT benefit and enter-
prises’ registration and manufacturing premises are no
longer limited to one of the pilot cities.

Water Resource Tax Levied in Beijing, Tianjin and
Other Places

From December 1, 2017, the expansion of the pilot
water resource tax is launched in Beijing, Tianjin, Shanxi,
Inner Mongolia, Shandong, Henan, Sichuan, Shaanxi,
and Ningxia. In order to restrain unreasonable use of
water, different taxes shall be applied according to the
nature of water taken and the special industries shall be
taxed from a high level.

Paperless Applications for Tax Reliefs in Nation-
wide Customs Offices

The General Administration of Customs ("GAC") has
recently issued the announcement, deciding to promote
the paperless applications for tax reduction and exemp-
tion in nationwide and simultaneously abolish the rec-
ord-filing regime for tax reduction and exemption since
December 15, 2017. The announcement states that an
applicant may submit the application form for tax re-
duction or exemption through the declaration system of
China electronic ports, instead of submitting any written
materials. In addition, the applicants may provide rele-
vant materials to the customs at the same time when
they initially handle formalities for tax reliefs for import-
ed goods, but they do not need to file a record for a
policy-oriented project with the customs in advance.
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Record-filing Procedure Streamlinzed on Calculat-
ing VAT under Simplified Calculation Method for
Construction Services

The SAT has issued the Announcement No. 43 to clearly
specify that, for general VAT taxpayers who render
construction services and are qualified to or voluntarily
select to calculate VAT under the simplified calculation
method, the one-time record-filing system applies. After
filing the record, such taxpayer does not have to file a
record again for its provision of other construction ser-
vices that are eligible for the simplified calculation
method or subject to such method as it selects to. The
announcement will be taken into effective from January
1, 2018.
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Broadening horizons
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Each and every person counts” — to the Castellers and to us.

Human towers symbolise in a unique way the Rodl & Partner corporate culture.
They personify our philosophy of solidarity, balance, courage and team spirit.
They stand for the growth that is based on own resources, the growth which has
made Rodl & Partner the company we are today. ,Forca, Equilibri, Valor i Seny”
(strength, equilibrium, valour and common sense) is the Catalan motto of all
Castellers, describing their fundamental values very accurately. It is to our liking
and also reflects our mentality. Therefore Rodl & Partner embarked on a collabo-
rative journey with the representatives of this long-standing tradition of human
towers — Castellers de Barcelona — in May 2011. The association from Barcelona
stands, among many other things, for this intangible cultural heritage.

This Newsletter offers non-binding information and is intended for general information pur-
poses only. It is not intended as legal, tax or business administration advice and cannot be
relied upon as individual advice. When compiling this Newsletter and the information includ-
ed herein, Rédl & Partner used every endeavour to observe due diligence as best as possible,
nevertheless Rodl & Partner cannot be held liable for the correctness, up-to-date content or
completeness of the presented information.

The information included herein does not relate to any specific case of an individual or a legal
entity, therefore, it is advised that professional advice on individual cases is always sought.
Rodl & Partner assumes no responsibility for decisions made by the reader based on this
Newsletter. Should you have further questions please contact Rodl & Partner contact persons.
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